No. 24-539

v the Ettnnvarmvas (T arert of the MuwitaN Stvtos
AL LPJE S2UPLLHIL L UULL UL LY CURITHLEDU S271aLed
KALEY CHILES,

Petitioner,
V.

PATTY SALAZAR, IN HER OFFICIAL CAPACITY AS
EXECUTIVE DIRECTOR OF THE COLORADO
DEPARTMENT OF REGULATORY AGENCIES, ET AL.

Respondents.

ON WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE TENTH CIRCUIT

BRIEF OF MEMBERS OF CONGRESS AS AMICI
CURIAE IN SUPPORT OF RESPONDENTS

JASON A. ABEL CONOR TUCKER
PAUL S. LEE Counsel of Record
JEFFERSON KLOCKE Steptoe LLP
Steptoe LLP 633 West 5th St.

1330 Connecticut Ave. NW  Los Angeles, CA 90071
Washington, D.C. 20036 (213) 439-9400
ctucker@steptoe.com

Counsel for Amici Curiae




A complete list of the 20 U.S. Senators and the

167 Members of the House of Representatives

participating as amici curiae is provided in the
appendix. Among them are:

REP. HAKEEM JEFFRIES
House Democratic Leader

SEN. JEFFREY A. MERKLEY
Lead Senate Amicus on Brief

REP. MARK TAKANO
Chair, Congressional Equality Caucus
Lead House Amicus on Brief

REP. TED LIEU
Co-Lead House Amicus on Brief
Vice Chair, House Democratic Caucus
Vice Chair, Congressional Equality Caucus

REP. KATHERINE M. CLARK
House Democratic Whip

REP. PETE AGUILAR
Chairman, House
Democratic Caucus

REP. NANCY PELOSI
Speaker Emerita of the
House of Representatives



11

TABLE OF CONTENTS

Page
TABLE OF CONTENTS ......oooviiiiiiiiieeeviiiiaas 11
TABLE OF AUTHORITIES............ovvviiiiiiiiiiiiiiiiinnes 111
SUMMARY OF THE ARGUMENT AND
STATEMENT OF INTEREST OF AMICI
CURIAE ...ttt 1
ARGUMENT ...t 3

I. Legislatures have historically regulated
professional conduct—including medicine—
carried out by means of language to enforce
compliance with professional standards............. 4

II. Courts have historically upheld federal and
state statutes regulating professional conduct

that incidentally involves speech. ....................... 6
CONCLUSION ....ooiiiiiiiiiiieeeee e 13
APPENDIX . ..ottt 1
TABLE OF APPENDICES .......ccccccviiiiiiiiieeeeee, 1
APPENDIX A ..o 1



111

TABLE OF AUTHORITIES

Page(s)

Cases
Bates v. State Bar of Arizona,

433 U.S. 350 (1977) eveeeeeeeeeeeeeeeeeererereseons 5,6,8
Dobbs v. Jackson Women's Health Org.,

BT U.S. 215 (2022) veeeeeeeeeeeeeeseeeeeeres s eresres s 3
Giboney v. Empire Storage & Ice Co.,

336 U.S. 490 (1949)..ceeeiiieeieeiiieeeeeeeeeeeeie, 4,10
Langner v. Simpson,

533 N.W.2d 511 (T0Wa 1995)..e.eveeeeeereerereeresrsnans 6
Mills v. Electric Auto-Lite Co.,

396 U.S. 375 (1970 rveveeeeeeeeeeeeeeeeereeesereressons 11
National Institute of Family & Life

Advocates v. Becerra,

585 U.S. 755 (2018) cvvevevereereerererersrnn, 3, 4, 10, 13
National Soc. Of Pro. Eng’rs v. United

States,

435 U.S. 679 (1978) evveeeeeeeeeeeeeereeereereers s 4,12
NLRB v. Gissel Packing Co.,

395 U.S. 575 (1969) ...ceiiieeeeiiiiiieeeeeeeeeeeceee 10
Ohralik v. Ohio State Bar Assn.,

436 U.S. 447 (1978)

.................................................... 3,4,7,8,9,11, 12

Planned Parenthood v. Casey,
505 U.S. 833 (1992) ...evoeeeeeeeeeeeeeeeererreers 3,9, 10



v

Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council,

Inc.,

425 U.S. T48 (1976) .ceeiiiiieeiiiiiieeieeiieeeeeieee e 4
Statutes
15 U.S.C. § 788 i 11
Other Authorities

H.R. Rep. No0.1383, 73rd Cong., 2d Sess.
11 (1934) e 11

UNITED STATES JOINT STATEMENT
AGAINST CONVERSION EFFORTS (Aug.
23, 2023) .o 6



SUMMARY OF THE ARGUMENT AND
STATEMENT OF INTEREST OF
AMICI CURIAE!

Amici are 20 United States Senators and 167
Members of the United States House of Representa-
tives (together, “Members of Congress”). A complete
list of amici appears in the appendix of this brief.

The petitioner in this case has markedly reframed
Colorado’s law governing the licensure of psychother-
apy professionals in a way that bears little resem-
blance to the actual legislation. As is clear from the
record, the Colorado legislature requires its licensed
psychotherapists to conform to accepted standards of
care when providing medical care to minors. Thera-
pists are not excused from that requirement merely
because their profession is carried out by means of
language. Speech is merely an incidental component
of the care they provide.

The law does not prohibit Petitioner from speaking
in her personal capacity. She can advocate her per-
sonal views, including those that Amici do not share.
But when a child is entrusted to the care of a therapist
and the State provides its imprimatur through licen-
sure, the State may require the therapist to care for
that child according to the standards of her profession.

As Respondents and others point out, this case can
be resolved by applying the Court’s precedents. This
Court has long recognized salient distinctions be-

1 No counsel for any party authored this brief in whole or in
part, and no person other than Amici, their counsel, and their
members made a financial contribution to its preparation or
submission.
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tween core protected speech on the one hand and reg-
ulating professional conduct incidentally involving
speech on the other. It has long permitted Legisla-
tures to regulate the latter category more freely.

As legislators themselves, the undersigned Mem-
bers of Congress offer their perspective on the long
history and practice of legislatures (both federal and
state) regulating medical services, including the licen-
sure and speech of health care professionals, con-
sistent with established standards of care. Specifi-
cally, Amici urge this Court to even-handedly apply a
constitutional approach that would enable legisla-
tures to make laws in conformity with established
standards of care in the medical profession.

Amici also respectfully encourage the Court to con-
sider the full legislative and medical context of similar
bills—including a federal bill that is presently pend-
ing in the United States House of Representatives and
Senate. These laws are aimed at halting a range of
discredited practices that have long been known to
cause significant and lasting psychological harm to
patients, including those purported to force patients
to change their sexual orientation or gender identity.
These practices are not only harmful, providing them
1s violative of medical ethics. Licensed practitioners
should not be performing them.

Petitioner ignores all of that in the hopes of mak-
ing this case about “pure speech” concerning gender
identity. But neither the record nor history supports
Petitioner. This Court should not redraw the contours
of legislative power based on Petitioner’s dubious view
of precedent. Adopting her imagined history would



3

create very real deleterious and unintended conse-
quences for patients and legislatures alike. Amici
urge the Court to affirm.

ARGUMENT

At the core of Legislative power is the regulation of
conduct. Legislatures—from the Founding to pre-
sent—have long regulated professional conduct. And
although “[t]his Court’s precedents do not recognize
*** a category called ‘professional speech,” it has long
recognized that Legislatures “may regulate profes-
sional conduct, even though that conduct incidentally
involves speech.” National Institute of Family & Life
Advocates v. Becerra, 585 U.S. 755, 768 (2018) (“NI-
FLA”) (citing Ohralik v. Ohio State Bar Assn., 436 U.S.
447, 455-456 (1978) and Planned Parenthood v. Casey,
505 U.S. 833, 884 (1992) (joint opinion of O’Connor,
Kennedy, and Souter, JdJ.), overruled on other grounds
sub nom. by Dobbs v. Jackson Women’s Health Org.,
597 U.S. 215 (2022)).

That recognition belies Petitioner’s insistence (at 2)
that there are no “historical counseling regulations”
pertinent to this case. That narrow view of history
does not withstand scrutiny. As Amici show, there is
a robust history of regulating professional conduct—
including where that profession is performed by
speech. And this Court has a long history of upholding
such regulations.

Accepting Petitioner’s imagined history could en-
danger decades of legislation designed to protect the
public by holding professionals to the standards of
their profession. Amici are concerned that Peti-
tioner’s theory would undermine a range of laws, in-
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cluding those about informed consent, corporate dis-
closures, state bar regulations, and even false adver-
tising. “The First Amendment does not make it . . .
1mpossible ever to enforce laws” that hold profession-
als to the standards of their own profession. Cf. Na-
tional Soc. Of Pro. Eng’rs v. United States, 435 U.S.
679, 697 (1978) (citation and quotation omitted).
Amici urge the Court to affirm.

I. Legislatures have historically regulated pro-
fessional conduct—including medicine—car-
ried out by means of language to enforce
compliance with professional standards.

This Court has long “afforded less protection for
professional speech in two circumstances:” first, leg-
islatures may “require professionals to disclose fac-
tual, noncontroversial information in their ‘commer-
cial speech,” and second, legislatures may “regulate
professional conduct, even though that conduct inci-
dentally involves speech.” National Institute of Fam-
ily & Life Advocates v. Becerra, 585 U.S. at 768. The
fact that professional conduct is “carried out by lan-
guage, either spoken, written, or printed” does not al-
low professionals to ignore the standards of their pro-
fession. See Ohralik v. Ohio State Bar Assn., 436 U.S.
447, 456 (1978) (quoting Giboney v. Empire Storage &
Ice Co., 336 U.S. 490, 502 (1949)).

This makes sense. Legislatures have a particu-
larly strong interest in ensuring that the “stream of
commercial information flow[s] cleanly as well as
freely.” Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumer Council, Inc., 425 U.S. 748, 772
(1976). Medical practice, including the provision of
medical services or advice through language, is no dif-
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ferent. Like commercial speech, the “public and pri-
vate benefits” of medical speech “derive from confi-
dence in its accuracy and reliability.” Cf. Bates v.
State Bar of Arizona, 433 U.S. 350, 383 (1977).

Accordingly, legislatures should be able to enforce
modern medical standards of care to protect trust in
the accuracy and reliability of medical advice. A leg-
islature could impose professional discipline on a doc-
tor for prescribing a trepanation (the practice of bor-
ing holes in the skull) to treat mental illness (as was
done in medieval times) as this is clearly inconsistent
with modern, established standards of care. Nothing
would prevent the hypothetical doctor, like Petitioner
here, from advocating in their personal capacity that
they disagree with the standards of care and person-
ally support trepanations. They just cannot provide a
service that is clearly inconsistent with the standards
of their profession.

The public must be able to trust that when they
seek treatment, their health professional will provide
competent services 1n accordance with modern stand-
ards of medicine. Patients should have that confi-
dence whether the service is rendered with a scalpel
or through speech. Recognizing that, many state med-
ical malpractice statutes have been interpreted to per-
mit suits for statements made by therapists in session
that “cause[ a patient’s] emotional or mental stress.”
E.g., Langner v. Simpson, 533 N.W.2d 511, 518 (Iowa
1995). Talk therapy sessions are not immunized from
state regulation merely because the healthcare is pro-
vided by way of language.

Legislatures have an important, enduring interest
in ensuring that professional standards are followed.
Because the benefits of medical speech are rooted in
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accuracy, the “leeway” given speech—including mis-
leading and false speech—in “other contexts has little
force” in the context of providing medical services. Cf.
Bates, 433 U.S at 383. Importantly, Colorado seeks to
regulate only in a specific context: the provision of
medical services in therapy sessions. Petitioner’s con-
duct is restricted only insomuch as she is using lan-
guage to provide treatment. Outside that context, she
can advocate for a change in the law, and she can pub-
lish material attempting to change the medical stand-
ard of care. But she may not use her state licensure
(and the attendant imprimatur of state sanction) to
provide a course of care that not only fails to conform
with the standards of her profession but is known and
recognized by major medical associations to cause
harm to children. See UNITED STATES JOINT STATE-
MENT AGAINST CONVERSION EFFORTS (Aug. 23, 2023),
https://d3dkdvqffOzqgx.cloudfront.net/groups/apaadvo-
cacy/attachments/USJS-Final-Version.pdf.

II. Courts have historically upheld federal and
state statutes regulating professional con-
duct that incidentally involves speech.

Petitioner’s imagined state of the law and history
1ignores that legislatures have long regulated conduct
incidentally involving speech—and that courts have
long upheld such regulations. This Court has upheld
substantively analogous statutes.

A. Legislatures have long regulated analogous
professional conduct “carried out by means of lan-
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guage,” even though that conduct incidentally in-
volves speech. Ohralik v. Ohio State Bar Assn., 436
U.S. 447, 456 (1978).

1. Ohralik is instructive. That case involved in-
person solicitation of clients by an attorney—conduct
carried out entirely by language. Ohio had adopted
the challenged rule out of concern that in-person so-
licitation of injured individuals (the day of or after an
accident) “not only makes him more vulnerable to in-
fluence” but also may “distress the solicited individ-
ual.” 436 U.S. at 465. This Court “agree[d]” that pro-
tection of such vulnerable individuals from harm “is a
legitimate and important state interest.” Id. 462.

This Court unanimously rejected Ohralik’s First
Amendment challenge. “[I]t has never been deemed
an abridgment of freedom of speech or press to make
a course of conduct illegal merely because the conduct
was in part initiated, evidenced, or carried out by
means of language, either spoken, written, or printed.”
436 U.S. at 456 (citation omitted). “[TThe State does
not lose its power to regulate commercial activity
deemed harmful to the public whenever speech is a
component of that activity.” Ibid. Solicitation by a
lawyer “is a business transaction in which speech is
an essential but subordinate component.” Id. 457.
Ohio’s “particularly strong” interest and “special re-
sponsibility for maintaining standards among mem-
bers of the licensed professions” amply justified its
prohibition of such solicitation—speech notwithstand-
ing. Id. 460.

Under Ohralik, Colorado’s statute is clearly consti-
tutional. There, as here, the State sought to protect a
vulnerable population from professional conduct fall-
ing below that profession’s standards. Both have
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“particularly strong” (Ohralik, 436 U.S. at 460) inter-
ests: 1n Ohio, it was injured individuals; in Colorado,
it 1s children seeking mental healthcare. There, as
here, speech is “an essential but subordinate compo-
nent” of the interaction. In Ohio, it was asking for le-
gal business; in Colorado, it is providing medical
treatment and advice. Thus, just as in Ohralik, Colo-
rado 1s seeking to regulate professional conduct, even
though that conduct incidentally involves speech.
Id. 456.

2. The legal profession—in this way highly analo-
gous to talk therapy in the medical profession—has
long been regulated even though it is carried out pri-
marily via speech. This Court has addressed the issue
multiple times in Ohralik and elsewhere. E.g., Bates
v. State Bar of Arizona, 433 U.S. 350, 383 (1977). Yet
ensuring that a lawyer’s conduct meets the minimum
standards of her profession still “falls within the
State’s proper sphere of economic and professional
regulation.” Ohralik, 436 U.S. at 459. State-backed
professional discipline would collapse if the First
Amendment immunized the act of soliciting legal ad-
vice or the act of giving legal advice. Without enforce-
ment of minimum requirements, trust in the stand-
ards of the Bar could erode.

Providing medical advice and medical treatment is
indistinguishable in many instances, especially in the
mental healthcare profession. When someone—in-
cluding a child along with their parents—seeks men-
tal health treatment, they should be able to trust that
the care will be provided in accordance with profes-
sional standards. Vulnerable children, such as those
grappling with their sexual orientation or gender
identity, have that right as much as any other person.
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And in seeking that care, patients should be confident
that their healthcare providers are not working to
“change” them to fit the provider’s own religious be-
liefs. The Colorado law does not prohibit a religious
adviser from offering methods advocated by Petitioner
in a nonmedical setting. But such methods are incon-
sistent with the standards of medical care and Colo-
rado must be able to restrict its licensed medical prac-
titioners from providing such harmful and substand-
ard treatment.

B. Petitioner’s expansive and unmoored view of
the guarantees of the First Amendment is incon-
sistent with state and federal legislation addressing
conduct “initiated, evidenced, or carried out by means
of language.” Ohralik, 436 U.S. at 456 (quotation
omitted). Legislatures have historically regulated in
analogous situations—and this Court has regularly
upheld those regulations against First Amendment
challenges.

1. The content of medical communications and
medical advice has historically been subject of regula-
tion even when it is carried out by means of language.
For instance, the 1980 Pennsylvania law at issue in
Casey compelled certain disclosures, including to “give
certain specific information about medical procedures.”
Planned Parenthood v. Casey, 505 U.S. 833, 884
(1992), overruled on other grounds sub nom. by Dobbs
v. Jackson Women’s Health Org., 597 U.S. 215 (2022).
That, however, was “part of the practice of medicine”
and “subject to reasonable licensing and regulation by
the State” notwithstanding the First Amendment.
Ibid. This Court recently reiterated Casey stood for
exactly this proposition, i.e., that legislatures could
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“regulate professional conduct, even though that con-
duct incidentally involves speech.” National Institute
of Family & Life Advocates v. Becerra, 585 U.S. 755,
768 (2018).

2. Both Congress and the States have long legis-
lated against unfair or deceptive trade practices, in-
cluding those incidentally burdening speech. In 1935,
Congress forbid unfair labor and employment conduct,
which included speech such as threats of retaliation,
misrepresentation, and coercion during unionizing ef-
forts. This Court flatly rejected a First Amendment
challenge to that statute, concluding that such com-
munications were “without the protection of the First
Amendment.” NLRB v. Gissel Packing Co., 395 U.S.
575, 618 (1969). Similarly, in Giboney, this Court ad-
dressed a 1939 Missouri law that outlawed agree-
ments in restraint of trade, including when “the
agreements and course of conduct” “were as in most
instances brought about through speaking or writing.”
Giboney v. Empire Storage & Ice Co., 336 U.S. 490,
502 (1949). The First Amendment posed no hurdle:
“it has never been deemed an abridgment of freedom
of speech or press to make a course of conduct illegal
merely because the conduct was in part initiated, evi-
denced, or carried out by means of language, either
spoken, written, or printed.” Ibid.

This Court has recognized Congress’ authority to
regulate what information financial professionals
must provide. In the Securities Exchange Act of 1934,
Congress, for example, prohibited the publication of
false or misleading corporate information releases.
15 U.S.C. § 78a et seq. In enacting that legislation,
the House Committee clearly stated its intent to reg-
ulate communications to ensure market efficiencies:
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Just as artificial manipulation tends to up-
set the true function of an open market, so
the hiding and secreting of important infor-
mation obstructs the operation of the mar-
kets as indices of real value. There cannot
be honest markets without honest publicity.
Manipulation and dishonest practices of
the market place thrive upon mystery and
secrecy. *** Delayed, inaccurate, and mis-
leading reports are the tools of the uncon-
scionable market operator and the recreant
corporate official who speculate on inside
information.

H.R. Rep. No.1383, 73rd Cong., 2d Sess. 11 (1934).
Yet despite specifically targeting communications,
this Court upheld those restrictions on deceptive com-
mercial speech as a prime example of “communica-
tions that are regulated without offending the First
Amendment.” Ohralik, 436 U.S. at 456 (citing Mills v.
Electric Auto-Lite Co., 396 U.S. 375 (1970)).

Similarly, for nearly 150 years, the Sherman Act
has permitted the government to regulate (and punish)
1llegal activity carried out through speech. Address-
ing a First Amendment challenge to an injunction un-
der the Sherman Act, this Court explained: “While
the resulting order may curtail the exercise of liberties
that the Society might otherwise enjoy, that is a nec-
essary and, in cases such as this, unavoidable conse-
quence of the violation. Just as an injunction against
price fixing abridges the freedom of businessmen to
talk to one another about prices, so too the injunction
in this case must restrict the Society’s range of expres-
sion on the ethics of competitive bidding.” National
Soc. Of Pro. Eng’rs v. United States, 435 U.S. 679, 697
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(1978). Colorado’s law restricts Petitioner’s range of
expression on conversion therapy even less than the
injunction upheld by this Court because Colorado’s
law only applies to Petitioner’s provision of medical
care.

Anticompetitive actions, deceptive trade practices,
and untruthful commercial communications are quite
similar to provision of “care” that contradicts profes-
sional standards (like that proposed by Petitioner). In
both instances, legislatures are concerned with pro-
tecting public trust (in commercial activity or medical
care). In both instances, the prohibited conduct is
harmful to individuals (whether consumers or pa-
tients). And in neither circumstance should First
Amendment protection accrue simply because lan-
guage 1s used to carry out the course of conduct.

3. While a historical twin may be hard to find, Pe-
titioner is simply wrong to suggest that there are no
historical analogues to Colorado’s statute. There are
many. Legislatures have long regulated “activity
deemed harmful to the public” even when “speech is a
component of that activity.” Ohralik, 436 U.S. at 456.
What’s more, this Court has long upheld those laws.
Indeed, this brief underrepresents the breadth and
consistency of precedent supporting Colorado as it fo-
cuses on opinions from this Court.

Legislatures have historically regulated licensed
professions consistent with established professional
standards. Colorado’s statute fits into that tradition
and 1s a permissible exercise of legislative power.
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CONCLUSION

The Tenth Circuit got this right: Colorado’s law
“regulates professional conduct that ‘incidentally in-
volves speech.” Pet.App.37a (quoting National Insti-
tute of Family & Life Advocates v. Becerra, 585 U.S.
755, 768 (2018)). Under NIFLA and in view of the long
history and tradition of legislative regulation of simi-
lar conduct, Amici respectfully request that this Court
affirm.

Respectfully Submitted,

JASON A. ABEL CONOR TUCKER
PAUL S. LEE Counsel of Record
JEFFERSON KLOCKE Steptoe LLP
Steptoe LLP 633 West 5th St.

1330 Connecticut Ave. NW Los Angeles, CA 90071
Washington, D.C. 20036 (213) 439-9400
ctucker@steptoe.com
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